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29 May 2020 
 
 
Dear Bob, 
 
 
FOLLOW UP TO 21 MAY COMMITTEE SESSION ON THE SOCIAL SECURITY 
ADMINISTRATION AND TRIBUNAL MEMBERSHIP BILL 
 
 
I am grateful to the Committee for a productive evidence session on 21 May 2020 regarding 
the Social Security Administration and Tribunal Membership Bill.  
 
As discussed, I am writing to provide some additional information on the Scottish 
Government’s approach to the provisions on appointees and the diagnosis of terminal illness 
for the purpose of disability assistance and why we are doing things differently from the DWP.  
 
Appointees 
 
At the heart of our work in this area is the need to protect the rights of clients, and ensure that 
the process by which Social Security Scotland will appoint an individual to act on behalf of a 
client is transparent. The provisions within this Bill are intended to address gaps that have 
been identified in the existing statutory framework which does not allow appointments for 
children, or adults who are legally regarded as having capacity, and to do so in a way that is 
compliant with the rights of clients. 
 
We have been clear from the outset that our decision making in this area will be underpinned 
by clear, publically available guidance which has been developed in consultation with 
stakeholders. This guidance will ensure that clients, appointees and their advisers are able to 
understand how Social Security Scotland has made a decision about whether to appoint an 
individual, remove an individual who has been appointed, and provide the safeguards that will 
be put in place to protect clients. As I said in discussion with Committee, I am happy to look in 
detail at how we might approach giving this guidance a statutory footing. 
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We are preparing a discussion paper that will form the basis for more substantive engagement 
with stakeholders on this issue which will then inform and support the development of guidance 
for Social Security Scotland to use in decision-making regarding appointees and provide the 
necessary safeguards the Committee discussed. We will share this discussion paper with the 
Committee ahead of Stage 2. 
 
We consider that the detail around the operational delivery of the appointee provisions is best 
set out in guidance, rather than fixed in law. This will provide Social Security Scotland with the 
flexibility to develop guidance that meets operational requirements across all of its business 
areas in future, and can be amended in accordance with developments in best practice. 
 
The scope of the guidance will be subject to consultation with stakeholders and will for example 
include setting out who is an appropriate person to become an appointee, the circumstances 
in which appointments may be refused or terminated, and dispute resolution. This is not 
necessarily exhaustive and is subject to the overriding priority of ensuring that the continued 
appointment of an individual is necessary, appropriate and has a sufficient level of scrutiny to 
protect the interests of the client. It will also cover how the views of the client will be taken into 
account as part of the process. 
 
Appointees for children 
 
Our starting point for developing the provisions for third party appointees on behalf of a child 
is to use a rights-based approach and that if a child is living with someone who has parental 
rights and responsibilities, and that person is willing and practicably able to act, then there is 
no need for a statutory mechanism on the face of the Bill to appoint someone to manage the 
child’s entitlement to assistance. Formally appointing someone in these circumstances would 
create unnecessary complexity. By contrast, we believe DWP’s approach of always making a 
formal appointment is automatic, but opaque and therefore inconsistent with a rights-based 
approach to social security. 
 
It is already the case that DWP can grant appointees for children, so we are putting in place 
something which has its basis in current arrangements, but seeking to improve it in line with 
our rights based system. The statutory framework created by the provision on appointees for 
children is intended to support difficult decision making. This involves respecting the rights of 
children and persons with parental rights and responsibilities, while achieving the legitimate 
policy aim of ensuring an appropriate person can act, and receive assistance, on the child’s 
behalf in situations where a person without parental rights and responsibilities who has care 
of the child would otherwise be unable to act. 
 
Where there is a dispute regarding who should best act on behalf of a child, we have been 
clear that, unlike the DWP system, Social Security Scotland must have regard to the views of 
the child and anyone with parental rights and responsibilities. Our priority is to ensure that we 
take a person-centred approach to our decision making, taking into account all of the 
circumstances of each individual case in a sensitive, responsible way.  
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Where a concern is brought to Social Security Scotland’s attention about the suitability of a 
particular appointee, we will have robust procedures in place setting out the factors that should 
be taken into account in considering that appointee’s suitability. In particular, staff will be 
trained to make appropriate decisions, to identify any risks or concerns about an appointee, 
and be able to follow procedures to resolve these issues.  We will consult the Disability and 
Carers Benefit Expert Advisory Group to look at how we build safeguards into the system. 
 
Appointees for adults who are legally regarded as having capacity 
 
In providing for adults who are legally regarded as having capacity to have an appointee if 
they choose, we provide an additional mechanism to safeguard the rights of some of our more 
vulnerable clients. There is no provision in the DWP system for appointees for adults who are 
legally regarded as having capacity, so this initiative is a divergence from what currently occurs 
and is driven by our commitment to protect the rights of all clients. 
 
One example illustrating how appointees for adults who are legally regarded as having 
capacity will help to protect the rights of a client, is when a client is terminally ill but unaware 
of their prognosis. DWP allow for notifications to all clients who are terminally ill to omit that an 
award has been made on special rules terminal illness grounds. This is also the case if it is 
determined that they do not meet the criteria. Clients are not provided with a notification to 
alert them to this, rather they will be invited to make an application using the standard disability 
benefit application route.  
 
Our focus on protecting the rights of all our clients means that in Scotland notifications will 
provide an explanation of the reason a determination has been reached. If a determination 
has been made according to ‘special rules’ we would only omit this where the client is unaware 
of their prognosis. In this situation, should this client agree to have an appointee, then the 
appointee will receive a full notification letter regarding the client’s award, which details the 
reasons a determination has been reached. With this information they can fully exercise 
redetermination and appeal rights on behalf of the client. It is important to note that offering an 
appointee in these circumstances provides an additional safeguard, but should the client not 
agree to an appointee, this will not impact on their right to make an application and receive a 
determination and award.   
 
We are following a different path because we feel this better upholds our core values of dignity, 
respect, and transparency in decision making. We are also clear that where someone is legally 
regarded as having capacity, they can withdraw their consent for an appointee to act on their 
behalf at any time. 
 
Our commitment to upholding and protecting the rights of all our clients is the driving force 
underpinning provisions for appointees for adults who are legally regarded as having capacity. 
I fully recognise that this must be accompanied by safeguards to protect the client and as I set 
out earlier in this letter, this will be established using clear, published guidelines. 
 
It is important at this stage to reiterate that the provisions in this Bill relate to appointees for 
children and adults who are regarded as having capacity and to clarify that provision of 
appointees for adult clients who are legally regarded as incapable is already set out in the 
Social Security (Scotland) Act 2018.  
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I can also reassure the Committee that guidance relating to appointees for people who are 
legally regarded as ‘incapable’ will be included in the forthcoming engagement with 
stakeholders that I mention above. In particular, we will consult the Disability and Carers 
Benefit Expert Advisory Group to support the development of our guidance and help us build 
the appropriate safeguards into the system.  
 
Inclusion of Registered Nurses as able to make a diagnosis of terminal illness for the 
purposes of Disability Assistance. 
 
My commitment to extending the category of who can make a diagnosis of terminal illness 
followed the overwhelming response, in the managed consultation on the CMO guidance, in 
favour of extending this responsibility to specialist nurses. In practice we will refer to ‘registered 
nurse’ in primary legislation which we will further define in regulations; an approach which 
allows flexibility for the future.   
 
The Department for Work and Pensions only define in guidance, not regulations, who may 
complete their DS1500 form which certifies terminal illness according to their rules. We have 
chosen to use primary legislation, accompanied by regulations, to define who is able to make 
the diagnosis and certify as this provides a legally binding solution. 
 
It is imperative that only healthcare professionals with the appropriate specialist skills are able 
to undertake this task. The policy intent is for responsibility to be extended to medical 
professionals who: 
 

 have the appropriate skills and experience; and 

 are involved in the diagnosis and care of the patient; and  

 are working in a professional capacity. 
 
It is our intention to establish clear criteria which a registered medical practitioner or a 
registered nurse must meet in order to make the judgment as this will ensure that only 
appropriate medical professionals can perform this function. These will be provided for in a 
combination of regulations and guidance. 
 
Essentially these criteria are being developed with the intention that the specialist nurses who 
currently undertake this function using the Department for Work and Pension’s definition will 
also be able to certify terminal illness in Scotland using our new definition. We are mindful of 
the need to ensure the way we describe the skills and experience required will stand the test 
of time and do not relate to specific job titles or grades which are subject to change, or which 
may be inconsistent across Health Boards. 
 
I hope the Committee find this additional information helpful in considering the Social Security 
Administration and Tribunal Membership Bill. 
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Yours sincerely, 
 
 

 
 
 
SHIRLEY-ANNE SOMERVILLE 
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